SUFFERING IN SILENCE: THE TENSION
BETWEEN SELF-DISCLOSURE AND A
LAW SCHOOL'S OBLIGATION TO
REPORT
BEGIN TRANSCRIPT
DAVID BAUM: Good afternoon. My name is David Baum and I am the
Assistant Dean and Senior Manager of Student Affairs at the University of
Michigan Law School. It is my pleasure to introduce this next panel,
"Suffering in Silence." In my position at Michigan, I have been counseling
and advising students on all sorts of issues related to their academic
careers, including fashioning disability accommodations and making
mental health treatment referrals for almost fourteen years. To introduce
this panel discussion, I'm going to share with you an anecdote about a
couple of meetings I had with a student that occurred in about the third year
of my career at Michigan. So this is about ten, eleven years ago.
In the first meeting, the student revealed to me that she was feeling
significant stress, anxiety, or sadness about something going on in her life.
I don't remember the particulars today, but she also revealed that her
feelings were making it hard for her to manage law school. As I had done
many times before even that early in my career, I referred her to our
university's very excellent counseling and psychological services center,
which is well suited to help students deal with these sorts of issues. I recall
that she left my office that day resolved to get help and appreciative of the
referral.
Well, a number of weeks later the student's name showed up again on
my appointment calendar. I expected her to update me on how things were
going for her and was even hopeful that she would tell me that the
counseling she was receiving was proving to be helpful. Instead, when she
came into my office, she told me that she was very angry with me. She was
angry because I had neglected to tell her that, although everything she
discussed with her counselor was confidential, it might well be the case that
when it came time for her to fill out her application to a state bar, she
would be required to report that she had sought mental health treatment
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during law school. Even beyond that, she might be compelled to sign a
release authorizing the counseling center to turn over any records in its
possession about her visits there. Finally, she told me that she had disclosed
some very personal information to the counselor that she would certainly
never have disclosed had she known that her records might be subject to
review by a state bar. A short time later she left my office.
I was more than a bit taken aback and I had a whole mix of feelings
about this. Of course, I had been trying to help her, but I wondered whether
instead I had led her astray. Would having spoken with a mental health
counselor made it more difficult, or heaven forbid, impossible, for her to
pass the bar character and fitness examination upon graduation? Perhaps, I
thought for a moment, it would have been better to advise her not to get
help from a counselor, but instead to talk to friends and family to try to
work through her problems. Yet at the same time, I knew for certain that it
was absolutely right to advise her to seek professional help and that if she
had not, things might have gotten worse for her, including her academic
record.
Now, more than a decade later, I know more about the bar character and
fitness process and have seen countless students benefit from counseling
services. Whenever I make a referral I tell the student upfront about the
possibility that his visits with a counselor or other treatment could become
a topic he will need to disclose on a state bar character and fitness
questionnaire. I tell him unequivocally that he should go get help, and also
that in my experience, I am not aware that any of our students who have
ever gone to get counseling or other mental health treatment had ever
ultimately been denied admission to the bar for that reason. And that's
absolutely true; I don't know anyone who has been denied on that basis.
My sense is that almost every student leaves my office after this
conversation convinced that counseling is worth trying and that in the end
everything will work out. But I also sense that they, like I, nonetheless feel
a tension here and understand that getting help may well put them in an
uncomfortable position and that there are certainly no guarantees at all
about what a state bar will do once given this information. And I wonder all
the time about the countless students who never come to see me, worried
whether even a plea for help will in some way stigmatize them in my or the
law school's eyes or worse, will obligate me to report their problem to a
state bar. I worry about this even though we try very hard to convince
students that we are accessible, approachable, and trustworthy.
It is this tension that I've described and the issues that flow from it that
this panel will address today. We are very fortunate to have here with us
three very thoughtful, passionate, and knowledgeable experts, each with a
unique angle to share. Alison Hillman de Veldsquez is the Director of the
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Mental Disability Rights International's Americas Programs; Ira Burnim is
the Legal Director of the Judge David Bazelon Center for Mental Health
Law in Washington, DC; and Laura Rothstein is Professor of Law and
Distinguished University Scholar at the Louis D. Brandeis School of Law
at the University of Louisville.
The last thing I will tell you, before turning the floor over to the panel, is
that if this discussion today is even one-quarter as lively as our preparatory
conference call a few weeks ago, then you are all in for a bit of excitement.
Alison?
ALISON HILLMAN: Oh, (chuckling) thanks so much, David. Good
afternoon everyone. Thank you for being here. The mid-afternoon panel
slot is always the toughest. You've had a delicious lunch, the food is
rushing to your stomachs and your brains are kind of turning to mush, so I
will try to be brief, but animated. As David mentioned, my fellow panelists
and I have been asked to address whether bar certification and conditional
admission affects whether a student seeks counseling support while in law
school.
In preparation for this panel, as David had mentioned, we had a lively
discussion about a law school administration's duty to report whether a
student has been referred for mental health or substance abuse support. But
today, I'm not going to talk about the impact of a law school's duty to
report and what this impact may have on students' willingness to seek
services. Instead, I will argue, and I venture to guess that my fellow
panelists will agree, that questions about a bar candidate's past or present
use of mental health or substance addiction services are not only inherently
discriminatory but are irrelevant in determining whether an individual is fit
to practice law.
I will begin with an anecdote from my personal experience. In early
1997, within months of returning from Guatemala where I lived and
worked for three years, ultimately with a United Nations Human Rights
Mission, I began to experience extreme emotional states. My family was
afraid that I might harm myself and I was involuntarily admitted to a
psychiatric ward. I rotated in and out of this ward for about five months
until I landed back at my parents' home, at twenty-seven years old, with a
diagnosis of bipolar disorder, on a cocktail of psychotropic medications
that made my brain completely nonfunctional to the point where I couldn't
even spell the word "house," and I was convinced that I would never be
able to think, or reason, or live independently again.
Over the following two years I slowly regained my life back. I began
volunteering at a community kitchen, then I took a paralegal course at a
community college, and within a year of my final hospitalization, I got an
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entry-level job as a receptionist at $8.00 an hour. Now someone had spoken
earlier about gaps in your resume, well I had a two year gap in my resume,
and I was concerned that I wouldn't get a job because an employer would
notice this gap. Well I was thankful that this employer was a little bit
oblivious and didn't mention the gap and I thought, "all right, I've got an
$8.00 an hour receptionist position, I'd better go for it." So eventually I
studied for the LSAT and was admitted to law school and, in fact, am a
graduate of the Washington College of Law.
During law school I didn't disclose my history of mental illness or
mental health treatment to law school administrators, and I thought "what
business is it of theirs?" But I did encounter discriminatory attitudes in law
school. For instance, my first year contracts professor said at one point,
"well you should never sign a contract with someone with bipolar disorder
because you never know what's going to happen." And I also remember as
a first year, I was taking this medication that made my hands shake, and so
I never wanted to raise my hand in class because I was afraid everyone was
going to look (chuckling) and see that my hand was shaking. So this was a
slight barrier.
The only time that I did divulge my history of mental health treatment
was during my first visit to the career services office. And this is not
counting a time that I went into Bob Dinerstein's office when he was
teaching his disability law class and he said to me, "so, Alison, why do you
want to take this class?" And I remember the door to his office was open
and I said in a very low voice, "I was diagnosed with bipolar disorder." So
I did divulge this to the career services office because the counselor wanted
to know why there was a two year gap in my employment history. So I
hemmed and hawed and eventually told him, and he actually helped me
rearrange my resume in a way that this gap wasn't so apparent, which I
found very helpful.
So in the end, my issue was not that the administrators at the law school
would report a history of mental health treatment; my issue arose in my
application to the New York State Bar. One question on the Bar application
that I had particular misgivings about was if I had ever testified as a
witness in any action or proceeding. I knew I should answer yes, but I was
terrified about the potential consequences. But for me, being dishonest was
not an option. So in explanation, I wrote that I had testified at my civil
commitment hearing in 1997. The Bar Examiners wrote back and wanted
more information. I gave them a couple of sentences about the date, the
time, and the place. They wrote back requesting copies of my medical
records. Imagine, five months in and out of a psychiatric ward where
people document every single thing you do, every single thing you say. I
can't even imagine. I've never even seen the records myself, but I can
imagine what a tome they might be and, of course, they'd contain
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extremely personal information.
That's when I went to visit Ira Burnim at the Bazelon Center for Mental
Health Law. Very judiciously, Ira recommended that I respond with a letter
that my medical records were irrelevant in determining whether or not I
was fit to practice law. Good advice, Ira.
The Board of Bar Examiners dropped it. But the discriminatory attitudes
didn't end there. My interview with the New York State Bar Character and
Fitness Committee went something like this.
Seeing the information on my commitment hearing, the interviewing
attorney asked how long I was hospitalized and I responded, "well I was
hospitalized several times." "Voluntarily or involuntarily?" "Involuntarily."
"Involuntarily?!" "Yes, involuntarily." "Are you on meds?" I looked at him
incredulously, and he rephrased his question, "are you currently taking
medications?" "I understand the question, I just wonder if it's allowable
under the ADA?' "Well the reason I ask, if you were to have another
episode that would make you unfit to practice law .

. . ."

Not wanting to

enter into an argumentative discussion at this point in this interview, I just
responded, "potentially unfit." "Well you can choose not to answer the
question." I pled the Fifth. The interview ended with the attorney saying
that "he saw no reason not to endorse my admission to the Bar."
I'll end by saying that, as others have argued here today, there are issues
such as disciplinary problems or honor code violations that may be relevant
to one's character and fitness to practice law, however, the use of mental
health or substance abuse services is completely not determinative of one's
character and fitness. Law students with disabilities should not be put in the
position of having to answer those difficult questions, and we should all
lobby for the state boards of bar examiners to strike questions about mental
health or substance abuse counseling. Thank you very much.
(Applause)
LAURA ROTHSTEIN: I'm going to follow by giving another scenario
that's similar in certain ways to the previous two, and then talk a bit about
where we go with these scenarios. I'll start with this hypothetical.
Professor Goodwill has Lisa in her first year contracts class. During the
first semester, Lisa regularly participated in class, asked questions after
class, rarely missed, and was never late. Beginning in January, Professor
Goodwill notices that Lisa began arriving late frequently, was often
unprepared when called on, appeared disheveled on many occasions, and
seemed listless and spaced out in class. After noticing this for three or four
1.Americans with Disabilities Act, Pub. L. No. 101-336, 104 Stat. 327 (1990)
(codified as amended in scattered sections of 42 U.S.C.).
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weeks, Professor Goodwill asked Lisa to stop by her office.
Now this is not to make an impermissible inquiry like "do you have a
disability," but just to say, "is there anything wrong?" Lisa responds that
her boyfriend, to whom she had been engaged, had broken up with her
before exams. She'd gotten low Bs and Cs on her exams even though she
felt like she knew the material better. Her father had lost his job and she
was worried about paying her tuition through the end of law school. She
just felt depressed all the time. Some days it was all she could do just to get
out of bed. She also mentioned that her mother had bipolar disorder and she
was worried that maybe she too had the condition. So Professor Goodwill,
as in David's scenario, wants to encourage Lisa to get counseling for her
apparent depression, but the Professor knows that Lisa plans to practice law
in a state where the board of bar examiners inquires about diagnosis and
treatment for various mental illnesses.
An alternative version of the scenario would be Lisa proactively seeking
out help after the end of the first year, when her grades placed her on
academic suspension, and she meets with the Assistant Dean for Student
Life. They're not so low that she's expelled, but she's on probation, and so
she asks, "could she take a semester off as an accommodation to seek some
mental health treatment?" And she asks, "could she be readmitted if she
were suspended?"
The student confides to the faculty member, a student affairs
administrator in these two hypotheticals, and so the dilemma for both the
professor and the student affairs administrator is what to do; how to
balance concern about the student with the obligation to the public to
ensure competency and fitness to practice. And the data show increasingly
high levels of stress that are exacerbating for some students with existing
mental health problems and for those in the legal profession. So it's not
surprising this is going to be, and already is, a serious problem.
I was invited today, I think, to speak on this because not only do I teach,
write, and lecture about everything involving disability discrimination law,
and have been doing so for almost thirty years, which is a very long time in
this field, but because I've been an administrator. I was Associate Dean for
Students at the University of Houston for almost six years. I faced these
dilemmas myself. I was Dean at the Law School at University of
Louisville, and although I wasn't on the front line, because of my expertise,
I would often be asked for input on these kinds of situations. And now, as
I've returned to the real world of being a professor and not an
administrator, I teach all first year students at the moment and I have these
students come in and confide in me with these kinds of stories. So I have
faced this dilemma, in different ways, many, many times.
What I want to talk about in my brief time is what I think we are legally
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required to do in these situations, what we are prohibited from doing, as
well as what we should do from an ethical perspective, and how we might
become advocates to change some of the policies that I'll talk about. What
I will not talk about, because of time limitations, is the student whose
behavior seems threatening to others; the student whose behavior is
disruptive and irritating; the student perhaps who has Asperger's. It's not
that those issues aren't important - I have addressed those and discussed
those in an article that I have that's coming out in The Journal of College
and University Law - but today I want to focus on the students who have
experienced the kinds of situations we've just talked about. So I also want
to focus on why certain policies have the unintended consequence of
deterring students from getting mental health counseling and, as we've
said, don't really achieve the goal of ensuring fitness to practice.
First, briefly I want to touch on the legal constraints: what we can and
cannot do legally. Unfortunately, in many states today, students still must
report their diagnosis and their treatment. And this is where we had the
debate when we were having our little discussion, because I said, "in some
states, the administrators are asked questions where they must report that."
And I think Ira said, "no, they wouldn't do that." And I said, "well, yes,
they would. I've been in that position." Now, my understanding is that
some of the states have changed their questions and maybe it's in
recognition that the student affairs administrator is in a difficult position.
So the questions are probably more like "is there anything you know about
this student that would lead you to be concerned about his or her
competency to practice, or his or her character and fitness?" Both are
appropriate and more open-ended questions. But I think, and I may be
wrong on this, but there may still be states that ask "do you know whether
this student has been diagnosed for mental health treatment or substance
abuse?" These are questions of that sort that really go to diagnosis and
treatment. I do think some questions are very appropriate, and I think that
law schools should report behavior and conduct that raises questions,
whether it's related to mental health, substance abuse, or unrelated to that,
such as if the student cheats, is dishonest, doesn't attend class, and the
whole array of behaviors that do reflect on character and fitness.
So what have the courts said about these questions? Well, actually, after
the ADA, the states did narrow their questions - virtually all the states did
- especially those that had just these open-ended questions to the students
like "have you ever in your life had any counseling?" Those haven't been
asked in the last ten years, not in the last five years, in such an open-ended
manner. And at least the states have pulled back from that. Now there is
guidance from the courts, and while it varies case-by-case, generally
speaking, most courts have not said that you must completely eliminate
those questions. They accept, whether we agree with it or not, the argument
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that these inquiries go to issues that are relevant for the bars to be
concerned about. But what has been a little bit heartening is that some
states, without a legal mandate, have decided to eliminate the question, or
ask more general questions about behavior and conduct and not about
diagnosis and treatment. Some states have clarified that situational
counseling need not be reported.
So here's the other issue: what happens once the student reports? And
part of this is from my experience. I served on a State Bar Committee on
Disability Issues in Texas for several years, and we were constantly
concerned about this because Texas does ask students very broad questions,
though I think they have limited the questions they ask of law schools. The
students have to release their full medical records and this is very
burdensome. In an ironic twist, it may be less burdensome if the Obama
administration succeeds in developing electronic health record systems and
networks, and this worries me a great deal.
I'm a supporter of his rationale in terms of making it more efficient and
getting information out there, but I think unless we have the safeguards in
place, imagine all this private information zip-driven off to some state bar?
And who is seeing that information? What do we know about that person?
Even when it was the hardcopy paper sitting out on a desk somewhere, well
maybe some of you are too young to remember, but what about the staff
person who sees something like Tom Eagleton's record of electroshock
therapy, leaks that anonymously to the press when the person is running for
judge or congressman, and puts the person's career at risk?
Will the student be likely denied admission because of treatment? Well,
the reality seems to be that's very unlikely. And we had a talk about
character and fitness with the Indiana and Kentucky bar examiners and the
students at our law school, and someone asked a question about would they
be likely to not be admitted, and the person said, "oh, no, you know we'd
look at the information and you'd be very likely to be admitted anyway
because we would be unlikely to find anything that raises a concern." And
so I raised my hand. I was sitting in the audience and I said, "but the
students don't know that, and because they don't know that, they are still
afraid and there's a high risk." I said that "the students have put a lot of
money in, they've put a lot of time in - this is a high-stakes career - and
they are afraid to get the treatment that they need because they're afraid
that that will keep them from being admitted, or that somehow their very
private information will be leaked." And so my encouragement to the bars
was, "it may be helpful to educate people about the fact that you don't do
that, but why are you asking these questions in the first place?" And there
is evidence of this deterrent effect. I talk about that in an article from the

2009]

SUFFERING IN SILENCE

University of PittsburghLaw Review that I wrote about a year ago. 2
In addition, there are issues that I think we have concerns about in the
availability, affordability, and privacy of counseling even when students
are not being deterred. The cost of health insurance and the availability of
treatment are issues that unfortunately we don't have time to discuss, but if
we have some question and answer time, we may talk about that. But also,
if you are a student and you are supposed to go get treatment and you can
get free treatment on your campus, do you want to be in the waiting room
with everyone else who sees you and asks, "oh, why are you here?" So that
is, without considering affordability, another challenge.
So what I would say - since litigation isn't likely to change much at this
point because I think most of the states that are going to change through a
legal challenge have already done so - is that I encourage faculty members,
administrators, people active in legal education, and students themselves, to
encourage treatment. First of all, I would say as faculty or an administrator,
I would continue to encourage the student to get counseling. I would tell
them about the fact that they may have to report that. And the problem is
that even if you are in a state that does not have these invasive kinds of
questions, many of your students may practice in a state where they do
have invasive questions. So you have to advise them to check the relevant
state and to be aware of that, but strongly encourage them that it's more
important that they get the treatment they need and not be deterred.
I would also encourage you to advocate to the state bar examiners to
think carefully about these questions and the fact that they are deterring
students from getting treatment. And this is where I really think that we
need some research or evidence. If the bars think this questioning is
improving the character and fitness of the bar, where is the evidence that
that is the case? I don't think that studies have been done to demonstrate
that this is, in fact, protecting the public. And keep in mind, I'm a very
strong advocate of reporting behavior and conduct and those kinds of
issues, and I would be more likely to think that's going to protect the
public. The other thing is to ask state bar authorities "what protections are
in place?" If a student has to turn over their mental health records, are they
deleted at some point? Who has access to them? What are the privacy
protections in place? We should be making the bars more aware of these
issues and the need to be vigilant.
In closing, we all want our graduates in the law school world to be
competent and to represent clients well, and not only have the academic
knowledge and the professional skills, but the necessary character and
2. Laura Rothstein, Law Students and Lawyers with Mental Health and Substance
Abuse Problems: Protecting the Public and the Individual, 69 U. PITT. L. REv. 531

(2008).
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fitness. At the same time, we also want our students to feel free to seek help
for mental health problems, such as depression and other conditions,
without the fear that this will keep them from practice. Progress has been
made in addressing these issues to some degree, but there is much more
that remains to be done.
(Applause)
IRA BURNIM: My name is Ira Bumim. I'm the Legal Director of the
Bazelon Center for Mental Health Law here in Washington, DC. We're a
national civil rights law firm that works on behalf of people with mental
disabilities, primarily people with diagnoses of psychiatric disorders. One
of the striking things about the panel is that although we come from
somewhat different backgrounds and perspectives, I think we're all in
agreement on the central proposition, which is that it is inappropriate for
the bar to make inquiries into mental health diagnosis or treatment. I think
we all agree that the proper inquiry is into conduct or behavior. If someone
has done something, that's one thing. If someone has a condition, that's
quite another.
In fact, as Laura said, we don't have much data. But the data that we do
have about people with mental illness, in society at large and in the
professions, is that if you, in fact, complete school, and in fact, pass the
licensing exam, there's no reason to believe that you're any more likely
than anyone else without a psychiatric diagnosis to perform badly.
And I think Laura is right. When I heard about this - I mean, I'm naive
here - but when I heard about the fact that there was a bar certification
process that the law schools engaged in in which they were asked and, in
fact, reported information about mental health diagnoses and treatment, I
was shocked. I was appalled. I couldn't believe it was true.
I do think that the entire system of inquiry by the bar into mental health
services and mental health diagnoses, which of course I was aware of, and
this participation by acquiescence of law schools is essentially an
expression of prejudice and stereotypes about people who seek treatment
and people who have psychiatric diagnoses.
I want to address these issues now and try to tease out some of why I
think this is so inappropriate, and some of why I also think this is quite
illegal under the ADA. I think, as we've all said, none of us think that this
inquiry advances the central enterprise of figuring out whether a law
student is fit to be a competent lawyer. And one can question whether the
entire process, as it's structured now, is well designed to certify students as
folks who are worthy of public trust. I won't go too far down this road, but
when you look at the fact that lawyers have helped construct a world in
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which no businessman can trust any other businessman's balance sheet,
you have to wonder why it is we're so focused on mental health diagnoses
and less focused on, perhaps, what are more important elements or
indicators of character.
The second reason that I think this inquiry is so inappropriate, besides its
irrelevance, as Laura said, is that it really discourages students from
seeking help. I mean, the whole discussion today is premised on this
tension and this difficulty we have. I mean, do we have to give Miranda
warnings to students, if they actually ask for help, that this may cause
problems down the road? And we have to learn about each state's process,
because this state may be especially burdensome, whereas that state is more
thoughtful and gentle. And it just seems to be a completely inappropriate
situation to set up a scheme seeking information which is really irrelevant
and has the effect of discouraging people from seeking help that they may
truly need.
And then the third thing, as I mentioned, is I do think this scheme is
completely unlawful under the ADA. Laura is correct. The case law does
not clearly say that. There are really only a handful of cases and many of
them are older cases. And the newer cases, I think, are framed not so much
in terms of the law but in terms of asking the factual question, "is this sort
of inquiry necessary to the proper functioning of a licensing process?" And
I think that both because we're going see some changes, and we are seeing
changes in the understanding of ADA and disability discrimination, and
because I think that future litigation will focus more on this factual
question, we've got the legal framework right now. We're going to be
focused more on these factual issues.
I actually think in about five years it's going to be well understood that
these inquiries are unlawful under the ADA. I also think we may get some
help from a Democratic Justice Department in pursuing that particular
result. Andy Imparato was here earlier and I hope he's going to help us out
on that front. So my reasons, I guess, for being surprised and appalled are
those three: one, I think it's irrelevant; two, it obviously discourages
students from seeking help; and three, I do think it is disability
discrimination and it violates the ADA.
When I went and looked at the materials. from the bars in preparation for
this panel, I noticed this inquiry is framed in terms of mental and emotional
instability. That's how the ADA frames it, that's how most state bars frame
it, and that's even how law schools often frame it because they're given
that framework by the bar. And I began to think about setting aside what
emotional and mental instability actually mean, and instead, started
thinking about whether they would even be relevant to a person's
competence as a lawyer.
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I mean you conjure up this picture of an unstable lawyer as less than
wonderful and you think in extreme cases of what might happen. But first,
you have to remember this person graduated law school and passed the bar,
so we're not dealing with someone who's homeless on the street comer.
We're dealing with someone who obviously copes well. They have met a
standard of excellence and all of the objective criteria to be a lawyer. And,
again, we're not talking about conduct and behavior here. No one's asking
about that. They're asking about your treatment and your diagnosis.
If the bars were really interested in your emotional and mental stability,
which are really more personality characteristics than diagnoses anyway,
what would they ask? And I began to think of the list of things I would ask
about.
Do you have a bad temper? What do your past lovers and past spouses
say about you?
(Chuckling)
IRA BURNIM: Do you get regular sleep or do you do everything at the
last minute, pull all-nighters and then you're completely blurry when the
moment of truth comes on the exam or when you stand up in court?
(Chuckling)
IRA BURNIM: Are you a racist? You know, I'm not so sure that is a
bad indicator of mental or emotional stability. Are you afraid of Muslims?
(Chuckling)
IRA BURNIM: I began to think of all the questions you might ask,
virtually none of which are asked in the bar inquiry process and that, I
think, tells us something about what that inquiry is: are you fit to hold the
public trust of being a lawyer?
It's also interesting that the ABA's materials and many of the states'
materials make it very clear that one should not inquire into physical
disabilities; in terms of diagnoses and treatment, those questions are only
appropriate for mental disabilities. Yet it is true that medications that many
people take for physical disabilities, like insulin for example, when not
properly dosed, can produce erratic and really extreme behavior that's
much worse than you would commonly see, even in psychotic patients.
So you have the discrimination in that setup again that only looks at the
mental disability, even though in physical disability cases, failure to take
medications may be much more cataclysmic in terms of behavior than it
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might be with people with mental disabilities. So that's why we had a little
excitement on the call, because I was really quite taken aback at seeing the
full implications of the system. And I think there are different implications
for law students and for law schools, but I think they're very much related.
As Alison and some of the prior speakers said, and some of the students
who were up on the prior panel, law students aren't in a position really to
challenge this regime. They want to get admitted to the bar. They want to
get a job. They are not the ones on whom we should place the burden of
challenging these inappropriate inquiries. I mean, when people come to me,
as Alison did, I generally say that they should answer the questions
truthfully, of course, and try not to be indignant about these inquiries. Yes,
they're inappropriate, but being indignant with people who believe that the
inquiry is legitimate is really not going to get you too far. So swallow your
pride, swallow your principles, and what you should do is respond to the
questions. If you can negotiate limitations on your disclosure, great. Alison,
I think, was able to persuade the folks who were seeking information from
her that all of this information really wasn't necessary given her
performance, but somehow, in a kind and gentle way, minimize the
disclosure at least to a point where you can comfortably make it. That's for
law students to do.
I think law schools have a completely different set of obligations, or at
least, I have a completely different set of recommendations for them.
Again, as Laura said, there are two different regimes. One is, the bar asks
you, as an administrator, "do you have any information that's relevant to
the person's competence to be a lawyer?" And in no case should anyone be
providing information about mental health treatment or diagnosis in
response to that question. I think that's a given, at least in my view. The
second is, there are states that ask specifically about mental health
diagnosis and treatment. I think California is one of them from something
that I found when surfing the web. And then the question is, "what does
one do if the question is asked?" You should answer truthfully if you're
going to answer, but actually, my recommendation is don't answer. And
this is what got us into a little lively conversation.
I mean you have to say you're not answering; you can't not provide the
information because that's lying if you represent that there's no
information. But I do think that given the fact that these inquiries are
inappropriate, given that you all know that they discourage seeking help,
and given, at least in some folks' view, that they're completely illegal
because they target and burden people with disabilities in a process for
which this inquiry is completely unnecessary for the public authority to do
its work, I don't think you should answer. Although, I don't think that
some individual law school staff person should probably just write a letter
to the bar and say, "I heard Ira Burnim the other day, I was totally
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persuaded this is illegal. Forget it!
(Chuckling)
IRA BURNIM: But, you know, law schools are not powerless here.
I have a sense, from my watching the bar and the law schools over the
years, that there's been a lot of resistance to giving up these inquiries. And
I think that that's beginning to change, and it may be beginning to change
more at the law school level than it is at the bar and professional levels. But
I often wonder to myself, what would happen if the law schools, presuming
that they, in fact, believe these inquiries are inappropriate and discourage
help, just got together and announced they weren't doing this? I don't know
if there are any forums for actualizing this, but if the law schools stop
reporting the information, that's the end. If they do it in an organized way
and offer a basis for it, I don't think the bars are going to stop admitting
people. So, that's my recommendation.
DAVID BAUM: Thank you all. I think we have some time for questions
or comments. Yes?
AUDIENCE MEMBER: Hi, thank you very much. It seems like many
of you mention the fact that students just don't realize it, but by actually
disclosing this information on a bar application, nobody can know what
they're getting into. So I guess my question is, what's the justification from
the bar examiners? Why are they perpetuating this when they must know
it's a problem? And if it's irrelevant, ultimately, to the admission of a
student, what are they saying about why they do it?
LAURA ROTHSTEIN: I think the bar examiners, in good faith, believe
very strongly that they have a duty to protect the public. And I think that
they think, in good faith, that this is protecting the public. And I think what
we're trying to say is, at least what I'm trying to say is, it has the potential
for some individuals of having the opposite effect because of the
unintended consequences. People who would benefit from treatment, who
would have better mental health, who would be more stable through law
school, are not even getting the treatment in the first place.
I do think there is more of awareness and openness, and I do think we
have to heighten the awareness kind of state-by-state and in conferences
such as this. But I think there is some improvement in the understanding.
And so when you say, "I would like to see them do some data collection
about who is getting in trouble in terms of their bar license and for what
reasons, and I don't need their names, but what is the basis?", and if they're
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finding that a high number of people are getting trouble because they have
mental health issues, then I would like to see that information. But I don't
think, number one, that they've even tried to gather it. So I think it is in
good faith, but I just disagree with it.
IRA BURNIM: Yeah, I mean, I think it's good faith only in the sense
that people who commit disability discrimination are clueless. And that, at
least, is a good thing.
(Chuckling)
IRA BURNIM: I think people genuinely believe that this is an
important enterprise. That's why they defend it. But I think it's because of
the fear and stereotypes that still exist about people with mental illness. Yet
as the last speaker said, in the end, the bars make the inquiry and they
admit people. So what's that all about?
DAVID BAUM: I think I would summarize it as just misguided due
diligence.
LAURA ROTHSTEIN: Yes. And as Ira said, "if the law schools kind
of protest it, that will be the end." The problem is, it doesn't end it for the
student that still has to self-report. So unless each and every student has the
courage to say, "I plead the Fifth" or "I'm not going to answer this," there
is still a problem. And also, if the law schools are going to do this, they
need to do it every time they answer that question, not just when they have
a student that they know has had mental health treatment, because that's a
red flag.
IRA BURNIM: Though if the law schools would say that, the five year
timeframe I estimated for declaring this to be unlawful under the ADA
would be shortened.
LAURA ROTHSTEIN: I think the best way to address this is through a
political persuasion process instead of through litigation. I think that law
school administrators in various states should have ongoing gatherings
because my sense is there's more openness to discussing that. And people
do change. They change their understanding and whoever is in charge also
changes. So in my state, a good first step would be if we met with the
Board of Bar Examiners from the contiguous states on an ongoing basis
and make it cooperative. I mean, I guess I'm sort of an Obama philosophy
person. I don't like butting heads. I would like people to come to the same
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place based on conversation and discussion, and I think that would be how
I would try to work on that.
AUDIENCE MEMBER: Okay. I am here from the University of
Southern California in Los Angeles, and I had a comment and then a
question. My comment is that my personal experience with the California
State Bar, and as an administrator who is often asked to certify these moral
character forms, is that the State of California does not, in fact, ask a
directed question about diagnosis and treatment.
IRA BURNIM: Good.
AUDIENCE MEMBER: Instead, it asks something to the effect of
"would [your diagnosis and treatment] currently interfere with your ability
to practice the law?" So our strategy at USC is to be as liberal as possible
in saying "no," and only when a student has had conduct arising from
substance abuse or mental issues, and has had several warnings, do we go
ahead and proactively report that to the bar and disclose their file, if they
ask. So I just wanted to clarify that California does have a mental health
question but it has a limitation on it. So for those of you who have to sign
those forms for California, just keep an eye on those and feel free to
liberally say "no" if you can honestly.
The question I had is, I am constantly running into students who I'm
having a very hard time getting into counseling, even though it's clear that
they need it, and substance abuse counseling, even though it's clear that
they need it. And because of the State Bar of California's disclosure
requirements, after a certain period of time, for example, if I have a student
who has a substance abuse problem that's resulting in inappropriate
behavior or conduct, we will actually say, "you need to start a record of
treatment for us to not say that you have a condition that would interfere
with your practice of law." So that's one way that we use the State Bar
certification as a way to help us get students into counseling. But my
question is, is there a list of states where the question is direct or wide
open, as you said, as to treatment and diagnosis, so that I can warn students
in advance?
LAURA ROTHSTEIN: Clark v. Virginia Board of Bar Examiners3 had
3. 880 F. Supp. 430, 438-40 (E.D. Va. 1995); see also Theresa Esquerra, Mental
Illness Disclosure Requirements on State Bar Moral Character and Fitness
Applications: A Qualitative Survey (2009) (supported by the 2009 Scattergood
Emerging Scholars Fellowship, Active Minds, Inc.), availableat http://www.active
minds.org/storage/activeminds/documents/theresa esquerrapart-a.pdf
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a list but I'm not sure how current that is. They have a few pages and
footnotes where they have all the states and their questions on mental
illness, as of 1995, listed...
AUDIENCE MEMBER: Okay.
LAURA ROTHSTEIN: ... but it actually needs to be updated. Some

law student who wants to be enterprising and update that, that would be
great.
AUDIENCE MEMBER: So I could at least start with that list and then
knock it down just looking at that.
LAURA ROTHSTEIN: Yes. And your comment about telling a student
that "you need to get started having some treatment," I would say that if it
has been based on some conduct, if they got drunk and beat up the law
professors at some event [overlapping voices]...
AUDIENCE MEMBER: Absolutely, it's behaviorally related.
LAURA ROTHSTEIN:...

if it's behaviorally related, then that's a

good warning. But, if it's just based on "gee, you seem drunk when you
come to class," (chuckling) then I think that's a bit of a risk because then
it's the "perceived as" under the ADA, and so on.
AUDIENCE MEMBER: Thank you.
IRA BURNIM: Let me just say that I think that the California question
does ask about "current interference," although some questions actually are
framed in terms of "and if untreated. . .

."

So then, you're in a problem in

that you have to talk about your status because the question is phrased
using language like "currently, or if untreated would .

. . ."

But that isn't

just a California question. I think that the one thing that we have to be
careful about here, and I don't know enough about what the practice in law
schools is, I know about the practice in other settings in real life, is that we
treat conduct that's a result of a disability more severely than we do
conduct that's not a result of mental instability.
So I think what happens often is you get someone who maybe has a
substance abuse problem or a mental health problem and their conduct then
becomes somehow more significant to you, it's more threatening, or it
takes on a different meaning. And so, I think, what often happens is, for the
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same conduct that may be bad but not completely awful, there's differential
treatment. It's very hard to track that stuff, and sometimes we see it proved
in litigation, but I think that that's the only caution I would have.
And part of it comes from, on one hand, the fact that we should all
encourage people to seek treatment, but, on the other hand, I think as a rule,
we're concerned about regimes in which people are coerced into seeking
treatment. And so I think one of the motivations for differential treatment,
treating the same problem more seriously when it's the result of a
disability, is that people want to help. They want to get the person into
treatment and so there is a different set of consequences attached to this
behavior than when, say, someone has a drinking problem. It's just
something to be careful about.
AUDIENCE MEMBER: Following up with that, my name is Donna
Cobb, I'm the Dean of Students at Maryland, but before that I was a
Maryland lawyer for about thirteen years and now I always have that
lawyer head on too. So one thing I've been looking for, and I posted a
message on the Dean's listserv and got nothing back, was whether any of
you have seen technical standards for law schools? We see them in medical
schools and nursing schools. I recently had a situation with an impaired
student, who was going to class impaired, and I was trying to figure out
how do I address this as a conduct issue without bleeding it over into an
ADA issue? And fortunately it all worked out great, but it made me realize
that I wished we had had something, some technical standards, that I could
have maybe relied on. What do you think, bad idea?
LAURA ROTHSTEIN: I think we're in the middle of a conversation
about that, the Carnegie Report,4 a whole lot of things. It's about how we
define what makes a good and fit lawyer, and so on. I wish I had a nice
place to refer you to, but I don't. I mean, we all probably have our own
standards ...
AUDIENCE MEMBER: But it's so interesting because the medical
professions all have them.
LAURA ROTHSTEIN: Yes, the medical profession is ahead of us on
this.
AUDIENCE MEMBER: Right.
4. WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS:

PREPARATION FOR THE

PRACTICE OF LAW (Jossey-Bass: Carnegie Found. for the Advancement of Teaching

2007).
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LAURA ROTHSTEIN: They're not ahead of us on everything but
they're ahead of us on this.
AUDIENCE MEMBER: All right, and so I'm not imagining things,
that no one else has the answer to this, right? Okay, good. Thanks.
(Chuckling)
DAVID JAFFE: I just wanted to add a quick thought. This panel and
this conversation about reporting has been a particular interest of ours at
the law school, probably selfishly, and in large part that's how it ended up
as a panel in a conference. And as a result of that, we actually have a
current collection of the questions that we have been referring to for the
fifty jurisdictions, I think we're willing to assert, at least as of the February
2009 bar exam. And so we're going to discuss tomorrow, I guess, and into
the weekend and next week, whether we might scan all of those documents
and with whatever disclaimers we have to put about the date and just
perhaps post it to our website and make it available.
One final thought - I do believe that there is at least one application
where the catch-all series of questions starts with "do your files indicate
that ... ?" And so we made it very clear, I answer all the questions and
Laura keeps all the files in her office (Chuckling)
DAVID JAFFE: - so my files don't indicate anything that I need to
report in the affirmative. So that's one practical tip perhaps for some
jurisdictions; cutesy, but lawyerly, I guess, at the same time.
Please join me in thanking once again, the panelists who sat at this panel.
(Applause)

END TRANSCRIPT

